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IN PRACTICE

HEALTH CARE LAW
BY DAVID S. BARMAK

A manufacturer may be forced to repay a distributor for legal expenses it has caused
It shouldcomeasnosurpriseto any

practitioner that the manufacturersof
health careequipment,like manufactur-
ers in otherfields,useanationwidenet-
work of distributors to sell their prod-
ucts. There are special considerations
attendant to the health care industry,
however,thatmaynotbefoundin other
industries,and likewise, may seriously
affecttherightsandlegalobligationsof
the distributor. For instance,the manu-
factureris boundto adhereto Medicare
andMedicaid rulesfor billing purposes
andreimbursementregulations.

In arecentcase,BachsHomeHealth
Care Supplyv. AbbottLaboratories, Inc.,
Superior Court of New Jersey, Law
Division, Warren County, Case No. L-
408-06,a manufacturerof enteralnutri-
tion infusion pumps entered into an
“Al ways Lease” with its distributors.
The manufacturer suppliedits distrib-
utors with pumps at no additional
charge,in exchangefor anagreementto
buy a predetermined amountof pump
sets. The manufacturer then told its
salesforce, which in turn told its dis-
tributors, that thedistributorscouldbill
Medicareand Medicaid for the pump
setsas well as for the enteralinfusion
pump. The manufacturersold a pump
andpump set as oneunit at oneprice,
but the distributors were instructedto
bill Medicare and Medicaid for each

item separately so that the distributor
receivedtwo paymentsfrom Medicare
andMedicaid: for the pump aswell as
the pumpset. The structure of the bun-
dled transaction made it diff icult for
Medicare and Medicaid to discern the
true and reasonablechargesassociated
with theequipment.

Using terms such as “signing
bonuses,” “conversion fees,” “standard-
ization fees,” “education grants” and
like elusive and deceptive terms, the
manufacturer offered up-front pay-
ments, incentivesanddiscountsto those
distributors that would sign on to pur-
chase the “bundled” sets for ultimate
use by Medicareand Medicaid benefi-
ciaries.

Eventually an investigation was
conducted by the U.S. Department of
Health andHumanServices, underthe
direction of the Office of Inspector
General.As aresult of theinvestigation,
and the possibili ty of facing criminal
charges, themanufacturerenteredinto a
settlementagreementandagreedto pay
over$382mill ion in finesandpenalties
to the United Statesand an additional
$17 mill ion to a number of state gov-
ernmentsto avoid further prosecution.
This companyalsoenteredinto what is
known as a Corporate Integrity
Agreement,(CIA), which contains the
languageof settlementaswell asprohi-

bitionsagainst future like activity.
A condition of theCIA wasthatthe

manufacturer cooperatewith the states
that chose to initiate investigations to
determine if local distributors double
billed the states’ Medicaid programs.
The New Jersey Medicaid Fraud
Control Unit, in theAttorneyGeneral’s
Office, commencedinvestigations and
subpoenaedrecordsfrom localdistribu-
tors.

BachsHome Health Care Supply, a
localdistributor in NewJersey,obtained
itssupply of pumpsandpumpsetsfrom
themanufactureranddid notparticipate
in any of the monetary incentive pro-
grams offered by the manufacturer,
other than the bundled arrangement.
The manufacturer insisted that if the
distributor wantedto distribute its prod-
ucts, thatthedistributor wasrequiredto
enter into the “Al waysLease,”thereby
receiving the bundled products at one
price.As a result of theinvestigation by
the State of New Jersey,the distributor
incurred significant legal fees and
expenses exculpating itself from the
state’s accusations. Upon receiving a
completeexonerationof anyknowledge
and/or complicity in the fraud scheme,
the distributor contacted the manufac-
turer andaskedto bereimbursedfor the
expenses incurred in the investigation
that originatedbecause of its conduct.
The manufacturer rejected such a
request. BachsHomeHealth CareSupply
filedsuit for reimbursement.Thefollow-
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ing legal issue was presented: Does a
durable medical equipment distributor
have the right to be reimbursedby a
manufacturer for the legal fees it
expendsdefendingitself againstastate’s
allegationsof fraudthatoriginated from
fraudcommittedby themanufacturer?In
New Jersey the answerappearsto be
“Yes.”

In support of thecauseof action, the
plaintiff distributor preliminarily relied
on rulesestablishedin this state, allow-
ing a party to be indemnified for legal
costs that were caused by the actions of
another party. The investigation for
which the plaintiff incurred legal fees
wasa direct resultof thecriminal activi-
ties of the manufacturer, which prompt-
edtheStateof NewJerseyto expandthe
investigation to determine what viola-
tionsof the law, if any, occurredin New
Jersey. The investigation and resultant
legal fees expended by plaintiff had
nothing to do with any activities of the
plaintiff, but weresolelybaseduponthe
manufacturer’s activities,while plaintiff
wassimply a distributor of its products.

The Restatementof Torts long ago
statedthis principle:

One who through the tort of
anotherhasbeenrequiredto act
in theprotectionof his interests
by bringing or defending an
action against a third personis
entitled to recover reasonable
compensation for loss of time,
attorney feesandotherexpendi-
tures thereby suffered or
incurred in the earlier action.
Restatement, Torts 2d, § 914
(2).

The parameters require that the
plaintiff establish that the plaintiff was
involved in a legal disputebecauseof a
breachof contract by the defendant, or
becauseof the defendant’s tortiouscon-
duct; that the litigation waswith a third
party (heretheStateof NewJersey);that
the attorney fees were incurred in the
third-party lit igation; that the fees
incurredwere the naturalandnecessary
consequencesof thedefendant’s actions.

In Jugan v. Friedman, 275 N.J.
Super. 556 (App. Div. 1994), the court
reaffirmed this principle. In Jugan, a
creditor hadsueda judgmentdebtor, his
wife and children for participating in

alleged fraudulent transactions to pre-
vent thecollection of the judgment. The
court held that the debtor’s interference
with the creditor’s efforts to collect on
thejudgmentwasanindependentact, for
which thecreditor would bepermittedto
collect attorney’s feesincurred, caused
by the actions of the debtor. While the
defendantwould not beordinarily liable
for attorney’s feesin theoriginal action,
his tortious conduct led to additional
legal actions with third parties, and
therefore the additional costs and attor-
ney’s fees were permittedto beassessed
against him.

TheJugancaserelied on those prin-
ciples of damages long established in
New Jerseyin the matter of Feldmesser
v. Lemberger, 16 Gummere 184 (N.J.
E&A 1925), 127 A. 815. The Court
could not be clearer in enunciating the
principles thatstil l remain the lawof this
state:

The defendantby his wrongful
act started a train of circum-
stanceswhich entailed the loss-
es which the plaintif fs sus-
tained.Theselosses, arising,not
by reasonof thecontract, butby
reasonof thedefendant’s deceit
andfraud,were incurred by the
plaintiff s in the enforcement of
thecontractwhichtheybelieved
to be honestand fair. It is not
important that theselosseswere
incurred through the media of
li tigation to enforce the con-
tract. It is sufficient if theyflow
naturally and directly from the
wrongful act or are within the
contemplation of the offending
personat the time the wrong is
committed.

In Feldmesser, the plaintiffs were
inducedto sign a contract for the pur-
chase of landasa result of a fraudper-
petrated by the defendant,who repre-
sentedthathewastheownerof theprop-
erty. He wasnot, andthe plaintiffs sued
theactual ownerto compel specific per-
formanceof the contract. The plaintiffs
were not successful in compelling the
sale of the land to them. The plaintiffs
thensuedthedefendantfor thecostsand
attorney’s feesincurred in the other li ti-
gation.

Amongthemostcitedcasesin New

Jersey thathaveappliedthis rulewithout
wavering from its original pronounce-
ment and that as contained in the
Restatement, are Dorofee v. Planning
Board of Pennsauken, 187 N.J. Super.
141 (App. Div. 1982); and Verhagenv.
Platt, 1 N.J. 85 (1948); Lash v. Lopez,
169 N.J. 20 (2001). Eachof thesecases
hasrepeatedly maintainedtheprinciples
set forth above.
Similarly, in BachsHomeHealth Care
Supply, the manufacturer, through its
conduct, “started a train of circum-
stances” that eventually led to the
actionsof the State of New Jerseycon-
ducting a parallel investigation into its
actions here, and was the causeof the
expensesandfeesincurred by theplain-
tiff, throughno fault of its own. Clearly,
a jury might reasonably conclude that
such a result was a foreseeable conse-
quenceof the manufacturer’s violations
of thelaw.

Oneof themorenovel and interesting
defenses raised by the manufacturer in
Bachs Home Health Care Supply, on its
unsuccessful motion to dismiss under
R.4:6-2(e), was the proposition that if this
claim were allowed to stand it would
“releasethefloodgates” for other similarly
situated plaintiffs to seek indemnif ication.
Such aproposition hasnobasis in law asa
legal defense.

Traditionally, local distributors of
medical equipment haveconsidered them-
selves insulated from the wrongdoing of
their manufacturers. If a manufacturer got
into legal trouble that impacted thedistrib-
utor, the distributor simply switched and
bought its productsfromanother manufac-
turer. Recent consolidation of manufactur-
ersin thehealth careindustryhas, unfortu-
nately, reduced this traditional option for
distributors. In addition, switching to
other manufacturers hasnot insulateddis-
tributorsfromthedefenseexpensesassoci-
ated with increased federal andstateinves-
tigations of manufacturers. The case dis-
cussedabove — which reached a confi-
dential settlement prior to verdict — illus-
trates what is not a uniqueproblem.Most
distributors acquiesce to the manufactur-
er’s denial and write it off as a business
expense. Distributors need to recognize,
however, that they do have rights and
should consider seeking reimbursement of
legitimate expensesthat arise out of the
wrongful conduct of themanufacturerwho
hascreated theproblem.�


