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HEALTH CARE LAW

BY DAVID S. BARMAK

Distributor's Right to Reimbursement

A manufacturer may be forced to repay a distributor for legal expenses it has caused

It shouldcomeasno surpriseto any
practiioner that the manufacturersof
heath careequipmentlike manufactu
ersin otherfields,usea nationwidenet
work of distributors to sell their prod
ucts. There are special consideratins
atendantto the health care industry
howeverthat maynotbefoundin other
industries, and likewise, may seriously
affecttherightsandlegal obligaions of
the distributor. For instance the manu
factureris boundto adhereto Medicare
andMedicad rulesfor billing purposes
andreimbursementegulations.

In arecentcase, BachsHome Health
Care Supplyv. AbbottLaboratories Inc,
Superior Court of New Jersey Law
Division, Waren County, Cae No. L-
40806, a manufcturerof enteralnutri-
tion infusion pumps enteredinto an
“Al ways Lease” with its distributors.
The manufcturer suppliedits distrib-
utors with pumps at no additional
chargejn exchangdor anagreementto
buy a precetemined amountof pump
sds. The manufactuer then told its
salesforce, which in turn told its dis-
tributors, thatthe distributorscould bill
Medicare and Medicaid for the pump
setsaswell asfor the enteralinfusion
punp. The manufacturersold a pump
and punp set as one unit at one price,
but the distributors were instructedto
bill Medicare and Medicaid for each

item separakly so that the distributor
receivedtwo paynentsfrom Medicare
and Medicad: for the punp aswell as
the pumpset The structure of the burt
dled transadbn made it difficult for
Medicae and Medicaid to discern the
true and rea®nablechages asociated
with the equipment

Using terms such as “signing
bonugs,”“conversion fees” “standad-
ization fees” “educaton grants’ and
like elusive and deceptve terms, the
manufacturer offered up-front pay-
mens, incenivesanddiscaintsto those
distributors that would sign on to pur-
cha® the “bundled” set for ultimate
use by Medicareand Medicaid benef-
ciaries.

Evertualy an invesigation was
conduced by the U.S. Depatment of
Healthh and Human Services, underthe
diredion of the Office of Inspector
Geneal.As aresut of theinvedigation,
and the possbility of fadng criminal
chargesthe manufactirerenteredinto a
setiementagreemnentandagreedto pay
over$382million in finesandpenaties
to the United Statesand an addtional
$17 million to a number of state gov-
emmentsto avoid further prosecuion.
This companyalso eneredinto whatis
known as a Corporate Integity
Agreement,(CIA), which contins the
languageof setiementaswell asprohi-
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bitionsagand future like activity.

A condtion of the CIA wasthatthe
manufactuer coopeatewith the states
that cho to initiate investgations to
detemine if local distributors double
billed the states Medicaid programs.
The New Jerey Medicad Fraud
Control Unit, in the Attorney Generals
Office, commencedinvestigations and
subpoenaedecordsfrom localdistribu-
tors.

BachsHome Health Care Supply a
localdistributor in New Jerseypbtained
its supply of pumpsandpumpsetsfrom
themanufactuer anddid not paricipate
in any of the monetay incentve pro-
grams offered by the marufacturer,
other than the bunded arrangement
The manufacurer insisted that if the
distributor wantedto distribute its prod
ucts, thatthe distributor wasrequredto
enter into the “Al ways Lease, thereby
recevving the bundked product at one
price.As areallt of theinvestpation by
the State of New Jersey, the distributor
incurred sigrificant legal fees and
expenses exculpating itself from the
state’s accusitions Upon receving a
completeexoneraibn of anyknowledge
andbr compicity in the fraud schene,
the distributor contaced the manufae
turer andaskedo bereimbursedor the
expenss incurred in the investgaton
that originatedbecaus of its conduct
The manufacturer rejeded sudch a
reques BachsHome Health Care Supply
filed suit for reimbursenent. The follow-
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ing legal issue was preenied: Does a
durable medical equipnent distributor
have the right to be reimbursedby a
manufactuer for the legal fees it
expendgiefendingitself aganstastae’s
allegatons of fraudthat originaied from
fraudcommittedoy the manufactirer?In
New Jersg the answerappearsto be
“Yes.”

In suppot of the causeof actfon, the
plaintiff distributor preliminarily relied
on rules establishedn this stae, allow-
ing a party to be indemmified for legal
cogs thatwere cau®d by the acions of
anothe party. The investgation for
which the plaintiff incurredlegal fees
wasa dired resultof the criminal aciivi-
ties of the manufactirer, which prompt-
edthe Stateof New Jerseyto expandthe
investgation to deternine what viola
tions of thelaw, if any, occurredin New
Jersy. The invedigation and resutant
legal fees expended by plaintiff had
nothing to do with any acivities of the
plaintiff, butweresolelybaseduponthe
manufactirer’s activities, while plaintiff
wassimply a distributor of its producs.

The Restatementof Torts long ago
statedthis principle:

One who through the tort of
anoherhasbeenrequredto act
in the protectionof his interests
by bringing or defending an
acton agains a third personis
enitled to recower reasmabke
conpenation for loss of time,
atorney feesandotherexpendi
tures thereby suffered or
incurred in the earier acfon.
Restaement, Torts 2d, § 914

).

The parameters require that the
plaintiff edablish that the plaintiff was
involvedin alegal disputebecausef a
breachof contract by the defendantor
becausef the defendaris tortiouscon
duct; that the litigation waswith a third
patty (herethe Stateof New Jersey)that
the atorney feeswere incurredin the
third-party litigation; that the fees

alleged frauduknt transacions to pre-
ventthe collection of the judgnent The
coutt hdd that the debtors interference
with the creditor’s efforts to collect on
thejudgmentwasanindependenact, for
which thecredtor would be pemittedto
collect attorney’s feesincured, caugd
by the actions of the debtor While the
defendantwould not be ordinaiily liable
for attorney’s feesin the original acfon,
his tortious conduct led to addtional
legal actons with third paties, and
therefore the addiional costs and attor-
ney’s fees were pemittedto be asesed
agang him.

The Jugancaserelied on those prin-
ciples of damageslong edablished in
New Jerseyin the mater of Feldmeser
v. Lembeger, 16 Gummere 184 (N.J.
E&A 1925) 127 A. 815 The Court
could not be cleaer in enuncating the
principles thatstill reman the law of this
state:

The defendantby his wrongful
act started a train of circum
stan@swhich entailed the loss-
es which the plaintiffs sus-
tained.Thes losses arising, not
by rea®n of thecontract but by
reasonof the defendans decet
andfraud,were incured by the
plaintiff s in the enforcenment of
thecontractwhichtheybelieved
to be honestand fair. It is not
importantthattheseloseswere
incurred through the media of
litigaton to enforce the con
tract It is sufficientif theyflow
natually and direcly from the
wrongful act or are within the
contenplaton of the offending
personat the time the wrongis
comnitted.

In Feldmeser, the plaintiffs were
inducedto sign a contract for the pur-
cha® of landasa resut of a fraud per
petated by the defendant,who repre
senedthathewastheownerof the prop-
erty. He wasnot, andthe plaintffs sued
theactual ownerto conpel specific per

incurredwere the naturalandnecessary formanceof the contract. The plaintiffs

conequencesf thedefendans acions.

In Jugan v. Friedman 275 N.J.
Super 556 (App. Div. 1994), the court
reaffirmed this principle. In Jugan a
creditor hadsueda judgmentdebbr, his
wife and children for participating in

were not succestul in conpeling the
sak of the landto them The plaintiffs
thensuedthe defendanfor the cogs and
atorney’s feesincurredin the other liti-
gafon.

Amongthe mostcited cagesin New

Jersey thathaveappiedthis rule without
waveing from its original pronounce
ment and that as contdned in the

Regatement are Dorofee v. Planning

Board of Pennsuken 187 N.J. Super.
141 (App. Div. 1982) and Verhagenv.

Platt, 1 N.J. 85 (1948) Lashv. Lopez

169N.J. 20 (2001) Eachof thesecases
hasrepea¢dly maintainedthe principles
set forth above.

Similady, in BachsHome Health Care

Suppy, the manubcurer, through its

conduct “started a train of circum-

stanes” that eventually led to the
actonsof the State of New Jerseycont

ducing a parllel invedigaion into its

actons here, and was the causeof the
expenssandfeesincured by the plain-

tiff, throughno fault of its own. Clearly,

a jury might rea®nably conclude that
such a reault was a foreseeald conse

quenceof the manufcurer’s violations
of thelaw.

One of themore novel and interestirg
deferses raised by the marufadurer in
Bachs Home Health Care Qupdy, on its
unsuccessful motion to dismiss under
R.4:6-2(e), was the proposition that if this
claim were allowed to stand it woud
“releasethe floodgaes” for othe similarly
situaed plaintiffs to sed indemrification.
Such a proposition hasnobassin law asa
legd defense

Tradiionaly, local distributors of
medical equipment have considered them-
sdves insuated from the wrongdaing of
their manufacturers If a manufacturer gat
into legd trouble that impacted the distrib-
utor, the distributor simdy switched and
bought its products from arothe mandac-
turer. Recent consdidation of manufadur-
ersin the hedlth care industry has unfortu-
nately, reduced this traditional option for
distributors. In addition, switching to
other manufacturers hasnot insuated dis-
tributors from the defenseexperses asoa-
ated with incressed federa andstateinves
tigations of manufacturers. The case dis
cussed above — which reached a confi-
dertial setlement prior to verdict — illus-
trates what is not a unique problem. Mog
distributors aquies@ to the manufadur-
er's denial and write it off as a busness
expense. Distributors need to recognize,
however, tha they do have rights ard
should consider seeking reimbursemant of
legitimate expensesthat arise out of the
wrongful conduct of the manufacturerwho
hascreated the problem. Bl



